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§ 60–3.3 Discrimination defined: Rela-
tionship between use of selection
procedures and discrimination.

A. Procedure having adverse impact
constitutes discrimination unless justified.
The use of any selection procedure
which has an adverse impact on the
hiring, promotion, or other employ-
ment or membership opportunities of
members of any race, sex, or ethnic
group will be considered to be discrimi-
natory and inconsistent with these
guidelines, unless the procedure has
been validated in accordance with
these guidelines, or the provisions of
section 6 of this part are satisfied.

B. Consideration of suitable alternative
selection procedures. Where two or more
selection procedures are available
which serve the user’s legitimate inter-
est in efficient and trustworthy work-
manship, and which are substantially
equally valid for a given purpose, the
user should use the procedure which
has been demonstrated to have the
lesser adverse impact. Accordingly,
whenever a validity study is called for
by these guidelines, the user should in-
clude, as a part of the validity study,
an investigation of suitable alternative
selection procedures and suitable alter-
native methods of using the selection
procedure which have as little adverse
impact as possible, to determine the
appropriateness of using or validating
them in accord with these guidelines. If
a user has made a reasonable effort to
become aware of such alternative pro-
cedures and validity has been dem-
onstrated in accord with these guide-
lines, the use of the test or other selec-
tion procedure may continue until such
time as it should reasonably be re-
viewed for currency. Whenever the user
is shown an alternative selection pro-
cedure with evidence of less adverse
impact and substantial evidence of va-
lidity for the same job in similar cir-
cumstances, the user should inves-
tigate it to determine the appropriate-
ness of using or validating it in accord
with these guidelines. This subsection
is not intended to preclude the com-
bination of procedures into a signifi-
cantly more valid procedure, if the use
of such a combination has been shown
to be in compliance with the guide-
lines.

§ 60–3.4 Information on impact.
A. Records concerning impact. Each

user should maintain and have avail-
able for inspection records or other in-
formation which will disclose the im-
pact which its tests and other selection
procedures have upon employment op-
portunities of persons by identifiable
race, sex, or ethnic group as set forth
in subparagraph B of this section in
order to determine compliance with
these guidelines. Where there are large
numbers of applicants and procedures
are administered frequently, such in-
formation may be retained on a sample
basis, provided that the sample is ap-
propriate in terms of the applicant pop-
ulation and adequate in size.

B. Applicable race, sex, and ethnic
groups for recordkeeping. The records
called for by this section are to be
maintained by sex, and the following
races and ethnic groups: Blacks (Ne-
groes), American Indians (including
Alaskan Natives), Asians (including
Pacific Islanders), Hispanic (including
persons of Mexican, Puerto Rican,
Cuban, Central or South American, or
other Spanish origin or culture regard-
less of race), whites (Caucasians) other
than Hispanic, and totals. The race,
sex, and ethnic classifications called
for by this section are consistent with
the Equal Employment Opportunity
Standard Form 100, Employer Informa-
tion Report EEO–1 series of reports.
The user should adopt safeguards to in-
sure that the records required by this
paragraph are used for appropriate pur-
poses such as determining adverse im-
pact, or (where required) for developing
and monitoring affirmative action pro-
grams, and that such records are not
used improperly. See sections 4E and
17(4), of this part.

C. Evaluation of selection rates. The
‘‘bottom line.’’ If the information called
for by sections 4A and B of this section
shows that the total selection process
for a job has an adverse impact, the in-
dividual components of the selection
process should be evaluated for adverse
impact. If this information shows that
the total selection process does not
have an adverse impact, the Federal
enforcement agencies, in the exercise
of their administrative and prosecu-
torial discretion, in usual cir-
cumstances, will not expect a user to
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